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STATEMENT OF THE CASE 
Nature Of The Case 
Alik G. Takhsilov appeals from the district court's order summarily dismissing 
his post-conviction claim that his trial counsel was ineffective for failing to request a 
competency evaluation prior to entry of his guilty pleas. 
Statement Of The Facts And Course Of Proceedings 
According to the Idaho Court of Appeals' unpublished decision in Takhsilov's 
direct appeal, the facts underlying his convictions for robbery and burglary are as 
follows: 
The record in this case reveals that Takhsilov and an 
accomplice broke a window, removed the security bar, and stole 
merchandise from a store. After taking the merchandise to their home, 
the couple picked up two knives and proceeded to a convenience 
store. Takhsilov entered the convenience store, grabbed the store 
clerk, held a knife to the clerk, told her it was a robbery, and forced her 
to open the cash register. After removing the cash from the register, 
Takhsilov instructed the clerk to wait in the restroom, and he fled the 
scene. Takhsilov and his companion were arrested during a traffic 
stop shortly thereafter. 
State v. Takhsilov, Docket No. 41126, 2014 Unpublished Opinion No. 381 (Idaho 
App., February 20, 2014). 
The state charged Takhsilov with several offenses, and pursuant to a plea 
agreement, he pied guilty to robbery and burglary in exchange for having the 
remaining charges dismissed, including the use of a deadly weapon in the 
commission of a crime. ~ The district court sentenced Takhsilov to a unified term 
of life with three years fixed for robbery, and a unified term of five years with one 
year fixed for burglary. ~ Takhsilov appealed, asserting his robbery sentence is 
1 
excessive, and the Idaho Court of Appeals affirmed his sentence in an unpublished 
decision entered February 20, 2014. kl 
On April 11, 2014, Takhsilov filed a pro se petition for post-conviction relief 
(R., pp.4-8), and after his motion for appointed counsel was granted (R., pp.17-20, 
22), the state filed an answer to the petition (R., pp.35-38). Takhsilov's newly 
appointed counsel filed an amended petition for post-conviction relief (R., pp.42-52, 
55-65) claiming, inter alia, that Takhsilov's trial counsel was ineffective for failing to 
request a second mental health evaluation under I.C. § 18-211 (R., pp.48-49, 61-
62).1 After the state filed an answer to Takhsilov's amended petition (R., pp.71-74), 
and a motion for summary dismissal (R., pp.78-86), the district court filed a notice of 
intent to dismiss on the grounds stated in the state's motion for summary dismissal 
(R., pp.87-88). 
Although the district court granted Takhsilov an extension of time in which to 
file a response to its notice of intent to dismiss (R., pp.89-91 ), no response was filed 
by the new deadline (November 26, 2014), and two days later the court entered an 
order dismissing Takhsilov's amended petition for the reasons set forth in the state's 
motion for summary dismissal (R., pp.92-93). Takhsilov timely appeals, challenging 
1 Although the record from the underlying criminal proceeding was not made a part 
of the record in the post-conviction proceeding, the state does not contest the 
following factual allegation in Takhsilov's amended post-conviction petition: 
Pursuant to an evaluation under I.C. § 18-211, [Takhsilov] was found 
incompetent to proceed on March 13, 2012. After a short stay at the 
Idaho State Hospital, Mr. Takhsilov was deemed competent to proceed 
and returned to court on June 11, 2012. 
(R., p.62.) Takhsilov's amended petition also states that he entered his guilty pleas 
on March 5, 2013, which the state does not contest. (Id.) 
2 
only the summary dismissal of his claim that his trial counsel was ineffective for 
failing to request a second competency evaluation prior to entry of his guilty pleas. 
(Appellant's Brief, pp.3-7.) 
3 
ISSUE 
Takhsilov states the issue on appeal as: 
Did the district court err in summarily dismissing the claim of 
ineffective assistance of counsel in failing to request a competency 
evaluation prior to entry of the guilty plea? 
(Appellant's Brief, p.3.) 
The state rephrases the issue on appeal as: 
Has Takhsilov failed to show error in the summary dismissal of his post-
conviction claim that his trial counsel was ineffective for failing to request a second 
competency evaluation prior to the entry of his guilty pleas? 
4 
ARGUMENT 
Takhsilov Has Failed To Show Error In The Summary Dismissal Of His Post-
Conviction Claim That His Trial Counsel Was Ineffective For Failing To Request A 
Second Competency Evaluation Prior To The Entry Of His Guilty Pleas 
A. Introduction 
Takhsilov filed an amended petition for post-conviction relief alleging, inter 
alia, that his trial counsel was ineffective for failing to request a second competency 
evaluation prior to the change of plea hearing. (R., pp.61-62.) The district court 
summarily dismissed Takhsilov's claim, relying upon the grounds set forth in the 
state's motion for summary dismissal - that Takhsilov failed to support his claim with 
admissible evidence from a mental health professional indicating Takhsilov was 
incompetent at the time he entered his guilty pleas. (R., pp.78-86, 92-93.) 
Takhsilov argues on appeal that the summary dismissal of his "competency 
evaluation" claim was error. (Appellant's Brief, pp.3-7.) Takhsilov's argument fails 
because he has failed to show on the record that he alleged facts or presented 
admissible evidence sufficient to create a genuine issue of material fact as to his 
claim that his trial counsel was ineffective for failing to request a second competency 
evaluation prior to the change of plea hearing. 
B. Standard Of Review 
On appeal from summary dismissal of a post-conviction petition, the appellate 
court reviews the record to determine if a genuine issue of material fact exists, 
which, if resolved in the applicant's favor, would entitle the applicant to the requested 
relief. Matthews v. State, 122 Idaho 801, 807, 839 P.2d 1215, 1221 (1992); 
Aeschliman v. State, 132 Idaho 397, 403, 973 P.2d 749, 755 (Ct. App. 1999). 
5 
Appellate courts freely review whether a genuine issue of material fact exists. 
Edwards v. Conchemco, Inc., 111 Idaho 851, 852, 727 P.2d 1279, 1280 (Ct. App. 
1986). 
C. General Legal Standards Applicable To Post-Conviction Proceedings 
A petition for post-conviction relief initiates a new and independent civil 
proceeding, and the petitioner bears the burden of establishing that he is entitled to 
relief. State v. Bearshield, 104 Idaho 676, 678, 662 P.2d 548, 550 (1983); Hassett v. 
State, 127 Idaho 313, 315, 900 P.2d 221, 223 (Ct. App. 1995). However, a petition 
for post-conviction relief differs from a complaint in an ordinary civil action. A petition 
must contain more than "a short and plain statement of the claim" that would suffice 
for a complaint. Martinez v. State, 126 Idaho 813, 816, 892 P.2d 488, 491 (Ct. App. 
1995) (citing I.R.C.P. 8). The petitioner must submit verified facts within his personal 
knowledge and produce admissible evidence to support his allegations. ~ (citing 
I.C. § 19-4903). 
Until controverted by the state, allegations in a verified post-conviction 
application are, for purposes of determining whether to hold an evidentiary hearing, 
deemed true. Cooper v. State, 96 Idaho 542, 545, 531 P.2d 1187, 1190 (1975); 
Ramirez v. State, 113 Idaho 87, 88, 741 P.2d 374, 375 (Ct. App. 1987). However, 
the court is not required to accept either the applicant's mere conclusory allegations, 
unsupported by admissible evidence, or the applicant's conclusions of law. Ferrier 
v. State, 135 Idaho 797,799, 25 P.3d 110,112 (2001); Roman v. State, 125 Idaho 
644, 647, 873 P.2d 898, 901 (Ct. App. 1994). 
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Idaho Code § 19-4906 authorizes summary dismissal of an application for 
post-conviction relief in response to a party's motion or on the court's own initiative. 
Summary dismissal is akin to summary judgment. Hassett, 127 Idaho at 315, 900 
P.2d at 223 (citing I.R.C.P. 56). A claim for post-conviction relief is subject to 
summary dismissal pursuant to I.C. § 19-4906 if the applicant "has not presented 
evidence making a prima facie case as to each essential element of the claims upon 
which the applicant bears the burden of proof." Berg v. State, 131 Idaho 517, 518, 
960 P.2d 738, 739 (1998); Roman, 125 Idaho at 647, 873 P.2d at 901. 
Dismissal is proper where the evidence controverts an essential element of 
the applicant's claim or does not support relief as a matter of law. Cooper, 96 Idaho 
at 545,531 P.2d at 1190; Wilson v. State, 133 Idaho 874,878,993 P.2d 1205, 1209 
(Ct. App. 2000). However, if an applicant presents a material factual issue, an 
evidentiary hearing must be conducted. Gonzales v. State, 120 Idaho 759, 763, 819 
P.2d 1159, 1163 (Ct. App. 1991). 
D. General Legal Standards Concerning Ineffective Assistance of Counsel 
Claims 
In Strickland v. Washington, 466 U.S. 668 (1984), the United States Supreme 
Court held that the "benchmark for judging any claim of ineffectiveness must be 
whether counsel's conduct so undermined the proper functioning of the adversarial 
process that the trial cannot be relied on as having produced a just result." 
Strickland, 466 U.S. at 686. In Strickland, the Court set forth a two-prong test, which 
a defendant must satisfy in order to be entitled to relief. The defendant must 
demonstrate both deficient performance and resulting prejudice. Strickland, 466 
7 
U.S. at 687-88; State v. Charboneau, 116 Idaho 129, 137, 774 P.2d 299, 307 
(1989). 
To establish the deficient performance prong of the Strickland test, a 
defendant must demonstrate that his counsel's performance fell below an objective 
standard of reasonableness. Gibson v. State, 110 Idaho 631, 634, 718 P.2d 283, 
286 (1986). To establish prejudice, a defendant must show a reasonable probability 
that, but for counsel's deficient performance, the outcome of the proceeding would 
have been different. Aragon v. State, 114 Idaho 758, 761, 760 P.2d 1174, 1177 
(1988); Cowger v. State, 132 Idaho 681, 685, 978 P.2d 241, 244 (Ct. App. 1999); 
Roman, 125 Idaho at 649, 873 P.2d at 903. That is, a post-conviction applicant 
must show that his attorney's performance "so undermined the proper functioning of 
the adversarial process that the trial cannot be relied on as having produced a just 
result." Strickland, 466 U.S. at 686. Bare assertions and speculation, unsupported 
by specific facts, do not make out a prima facie case for ineffective assistance of 
counsel. Roman, 125 Idaho at 649, 873 P.2d at 903. 
E. Takhsilov Failed To Present A Prima Facie Case Of Ineffective Assistance Of 
Counsel Related To Trial Counsel's Failure To Obtain A Second 
Psychological Evaluation To Determine Takhsilov's Competency 
In his amended petition for post-conviction relief, Takhsilov claimed: 
Mr. Takhsilov suffers from chronic mental illness. Pursuant to 
an evaluation under I.C. § 18-211, he was found incompetent to 
proceed on March 13, 2012. After a short stay at the Idaho State 
Hospital, Mr. Takhsilov was deemed competent to proceed and 
returned to court on June 11, 2012. Mr. Takhsilov reports that prior to 
the entry of his guilty plea on March 5, 2013, he began hearing voices 
and was suffering greatly from his mental illness, deeming him once 
again incompetent. Mr. Takhsilov asserts that trial counsel was 
ineffective for failing to request another evaluation under I. C. § 18-
8 
211. He claims that because his symptoms returned prior to the entry 
of his guilty plea, that he was not competent to enter his guilty plea on 
March 5, 2013. He asserts that trial counsel should have requested 
another competency evaluation to during [sic] his fitness to proceed, 
and that had an evaluation been completed, he would have been 
deemed incompetent once again. Mr. Takhsilov contends that his 
counsel's performance was deficient under Strickland, and prejudiced 
his right to the effective assistance of counsel. 
(R., p.62.) In regard to his claim that trial counsel failed to request a second 
competency evaluation prior to the change of plea hearing, Takhsilov's affidavit in 
support of his amended petition stated: 
During the time after my stay at Idaho State Hospital-South, and 
prior to the entry of my guilty plea, I was suffering from the symptoms 
of my mental illness. I did not understand what was going on in my 
case. 
(R., p.66.) 
In granting the state's motion for summary dismissal, the district court 
adopted the following analysis from the state's motion in concluding Takhsilov failed 
to meet his burden of establishing a prima facie case of deficient performance and 
resulting prejudice regarding trial counsel's failure to request a competency 
evaluation: 
Petitioner has the burden of proving "by a preponderance of the 
evidence that he was incompetent when he entered his guilty plea," to 
be successful on a claim that counsel was ineffective for not requesting 
a mental health evaluation. Ridgley v. State, 148 Idaho 671, 678, 227 
P.3d 925, 932 (2010). Furthermore, the Idaho Supreme Court in 
Ridgley explained that for the petitioner to meet his burden on this 
issue, the opinion about the petitioner's competency to enter a plea 
must be made by an expert. Id. at 678-679, 932-933. Thus, in order to 
survive a motion for summary dismissal a petitioner must have an 
opinion from an expert that he was incompetent during the case or he 
cannot meet his burden under Strickland. In other words, the 
petitioner's bare allegation of incompetence at the time is not enough 
to go forward to a hearing on ineffective assistance of counsel. 
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In this case, the petitioner has not alleged sufficient facts to 
survive summary dismissal on a claim that counsel was ineffective for 
failing to request an evaluation pursuant to Idaho Code § 18-211. As 
the petitioner mentions on page eight of the amended petition, the 
defendant was given an evaluation pursuant to Idaho Code 18-211, 
treated, and declared competent to assist in his defense. In his 
affidavit, petitioner is now making an unsupported assertion that he 
was not competent. The petitioner appears to have presented the 
same argument that the Idaho Supreme Court deemed in sufficient 
[sic] in Ridgely. Here, just as in Ridgely, there is no opinion from an 
expert regarding the petitioners [sic] mental health after his return from 
the State Hospital. The Court is left with the petitioner's bare assertion 
of incompetence. That assertion alone is not admissible because 
there is no evidence to suggest the petitioner is a mental health 
professional. Thus, this claim should be summarily dismissed because 
it is not supported by any admissible evidence. 
(R., pp.81-82, 84; see R., pp.92-93.) 
The district court correctly ruled that, under Ridgely, Takhsilov failed to 
present any admissible evidence that he was not competent at the time he entered 
his guilty pleas. The Idaho Supreme Court explained in Ridgely: 
In the present case, Ridgley did not present an expert's opinion 
that he was not competent, as defined by I. C. § 18-210, at the time he 
pied guilty. Although Ridgley stated in his petition that he was not able 
to assist in his defense, to the extent that this statement may be 
interpreted as an opinion regarding his competence for purposes of 
I.C. § 18-210, it was not admissible evidence. This Court has 
recognized that in order to render admissible opinions regarding 
mental condition, the witness must be qualified as an expert under the 
Idaho Rules of Evidence. State v. Winn, 121 Idaho 850, 855, 828 P.2d 
879, 884 (1992). In the absence of admissible evidence showing a 
reasonable probability that he was incompetent at the time of his plea 
of guilty, we conclude that Ridgley failed to demonstrate a genuine 
issue of material fact as to his claim that his attorneys [sic] deficient 
performance resulted in prejudice. Accordingly, we affirm the decision 
of the district court. 
Ridgley, 148 Idaho at 678-679, 227 P.3d at 932-933 (footnote omitted; emphasis 
added). 
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Apart from Takhsilov's bare and conclusory statements, there was nothing 
presented in Takhsilov's post-conviction proceeding that demonstrated any 
demeanor or behavior on Takhsilov's part (after he was found competent) before or 
at the change of plea hearing to warrant a finding that his trial counsel knew or 
should have known there was reason to doubt Takhsilov's competency. See State 
v. Hawkins, 148 Idaho 774, 778, 229 P.3d 379, 384 (Ct. App. 2009). Even more, 
Takhsilov failed to present any affidavit or admissible statements by a witness 
qualified as an expert to render an opinion on Takhsilov's mental condition.2 See 
Ridgley, 148 Idaho at 678-679, 227 P.3d at 932-933; I.RE. 702. Although Takhsilov 
alleged that he "was suffering from the symptoms of [his] mental illness ... [and] did 
not understand what was going on in [his] case[,]" he failed to support those factual 
assertions with admissible evidence in that proceeding. (R., p.66); see Ridgley, 148 
Idaho at 678-679, 227 P.3d at 932-933; Ferrier, 135 Idaho at 799, 25 P.3d at 112; 
Roman, 125 Idaho at 647, 873 P.2d at 901. Therefore, Takhsilov failed to present 
any admissible evidence showing his trial counsel's performance was deficient 
2 Takhsilov's attempt to position his case between Ridgley and Bouchillon v. Collins, 
907 F.2d 589 (5th Cir. 1990), is misplaced. (See Appellant's Brief, p.6.) As 
Takhsilov notes, the underlying criminal proceedings (including his competency 
evaluation) were not made a part of the record in his post-conviction case. (See R., 
pp.2-3 (Reg. of Actions).) However, even assuming Takhsilov did "present a 
medical history ... which showed that he was previously incompetent, that he was 
hospitalized to restore his competence, but released with an assessment that his 
situation was severe" (Appellant's Brief, p.6 (emphasis added)), and including his 
post-conviction averments, he has still failed to present any admissible evidence 
showing he was incompetent at the time he entered his guilty pleas. See Ridgley, 
148 Idaho 671, 227 P.3d 925; cf. Bouchillon, 907 F.2d at 594-595 (psychologist 
testified at a federal habeas corpus evidentiary hearing that petitioner was 
incompetent at the time he entered his guilty plea in state court). 
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under Strickland for failing to request a second competency evaluation prior to the 
change of plea hearing. 
For the same reasons, under the prejudice prong of Strickland, Takhsilov 
failed to present any evidence to support his bare and conclusory claim that, "trial 
counsel should have requested another competency evaluation to [determine] his 
fitness to proceed, and that had an evaluation been completed, he would have been 
deemed incompetent once again." (R., p.62.) Therefore, Takhsilov "failed to 
demonstrate a genuine issue of material fact as to his claim that his attorneys [sic] 
deficient performance resulted in prejudice." Ridgley, 148 Idaho at 679, 227 P.3d at 
933. 
Because the record contains only Takhsilov's bare and conclusory allegations 
of ineffective assistance of counsel, he has failed to show the district court erred in 
summarily dismissing his claim that trial counsel was ineffective for not requesting a 
second competency evaluation before the change of plea hearing. 
CONCLUSION 
The state respectfully requests this Court affirm the district court's order 
summarily dismissing Takhsilov's claim that his trial counsel was ineffective for 
failing to obtain a second psychological evaluation to determine Takhsilov's 
competency prior to the entry of his guilty pleas. 
DATED this 13th day of November, 2015. 
JOH I C. McKINNEY ( / 
De~ty Attorney GenerW 
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